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Company 

DIGEST: 

1. Where an offered “equal“ item in a brand 
name or equal procurement does not meet a 
precise performance featrire listed as a 
salient characteristic, the bid must be 
rejected as nonresponsive even thouqh the 
item meets the actual needs of the 
qovernment. 

2. An aqency reasonably mav determine that a 
comoellinq reason exists for cancelinq,a 
brand name or equal invitation for bids 
(IFR) where the IFF3 listed as a salient 
characteristic a performance feature that 
exceeded the actual needs of the crovornment 
and one o f  the two bids received was non- 
resoonsive for failure to satisfv the stated 
requirement. 

Motorola, Inc., and the General Electric Comnany (GE) 
protest the cancellation of invitation for bids ( T P R )  
No. F03601-85-R-A01S, issued by Slytheville Air Force Rase, 
Arkansas. The aqency had issued the solicitation to 
obtain 94 Dortable two-way radios and 7 desktop battery 
charqers, but canceled the IFB after bid openinq when it 
determined that the IFS’s specifications were defective, 
Both Yotorola and GE seek reinstatement of the TFB and the 
award of a contract. Motorola also protests the resolici- 
tation of the requirement under I F B  No. F03601-86-80006. 
We deny the protests. 

R ackqround 

The brand name or equal solicitation listed Motorola’s 
MX300-R radio and NLN898R battery charqer and also invited 
bids on “equal“ items. The solicitation stated that the 
“applicable specifications for this procurement are 
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contained in Rxhihit 1 "  consistins of a list of 14 specific 
features and 13 additional naqes of other requirements, 
which also incorporated by reference a number of militarv 
and trade association standards. 

The aqencv received two bids in response to the 
solicitation. CR was the low bidder. Immediately follow- 
inq the openinq of bids, Motorola Drotested to the con- 
tractinq officer that GF's bid was nonresoonsive because 
the radio it offered alleqedly does not meet several of tho 
requirements soecified in the T F B .  P r io r  to resolution 
of the orotest, Motorola filed a protest with this Office 
claiminq that GF's bid was nonresponsive because the fre- 
quency ranae of W ' s  radio (138 to 174 MHz) is less than 
the ranqe required by the solicitation (136 to 174 MHz) ,  
In its report to this Office, the 9ir Force stated that it 
had reviewed both bids and other available data and had 
determined that althouqh the products offered by both 
bidders satisfied the aqency's needs, neither; bid complied 
in every resnoct with the reauirements contained in the 
solicitation. Soecificallv, the aqency stated that GF's 
radio did not satisfv the required frequency ranqe and that 
Motorola's radio did not meet either the weiqht or the 
carrier outnut requirements. mhe aqency determined further 
that tho snecif ications were "inadequate and amhiquous" 
and canceled the solicitation. we therefore dismissed 
Motorola's nrotest as academic. 

Tn this subsequent protest, Motorola arques that the 
contractina officer did not have a cornpellina reason for 
cancelinq the solicitation as required bv the Federal 
4c4uisition Reaulation ( F 4 R ) ,  4 8  C.P.R. 6 14.404-lfa) 
( 1 9 8 4 ) .  Votorola contends that while GF's bid was nonre- 
sponsive, Motorola's bid was fully responsive despite the 
aqency's Findins to the contrary. Motorola does not aqree 
that the solicitation was defective, but argues in any 
event that the mere fact that a solicitation miqht be 
deficient in some resnect does not justifv cancellation 
where, as here, award o f  a contract under the solicitation 
would satisfv the actual needs o f  the qovernment. Motorola 
orotests the resolicitation on the qrounds that the onlv 
real chanqe in the specifications is a reduction in the - 

-'J reauired freauencv range so as to create an auction between 
Motorola and GF. 
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GE also has protested the cancellation. Tt arques 
that since both bidders offered products meetina the 
qovernrnent's actual needs and since a resolicitation 
would result merely in receipt of bids from the same two 
bidders on the same Broducts, cancelins the solicitation 
will only delay the procurement of needed eauioment. GF 
seeks reinstatement of the canceled T P R  and award of a 
contract as the low bidder, 

In resoonse to the protests, the Air Force contends 
that the decision to cancel the solicitation was justified 
under FAR 5 14.404-1(~)(1), which provides that an TPR may 
he canceled after hid openina, hut before award when the 
aqencv determines that the solicitation contained inade- 
quate or ambiquous snecifications, The asency also says 
that two specific requirements were overstated. First, as 
indicated above, the solicitation rewired radios with an 
open bandwidth of 136 to 1 7 4  MHz. The aqency now says that 
this bandwidth covers the entire frequencv r?nqe that the 
Federal Communications Commission h a s  assisned to the Air 
Force, yet onlv four frequencies in the middle of that 
ranqe are needed for the current requirement. Second, the 
TFS snecified an R-hour battery life even thouqh very few 
shifts would be that l o n q ,  and even then an exhausted 
battery could be renlaced with a s m r e  within seconds. 
Further, €or purposes of estirnatinq the power drain on the 
batteries, t'le solicitation had stated that the radios 
would be used I n  percent for  transmittinq and receivina and 
90 percent for standbv even thouqh, says the Air Force, it 
is more likelv that use of the radios will be 911 oercent 
for transmittinq and receivins and only 10 oercent for 
standbv. Vinallv, the aqency said that it considered the 
TFP to be unnecessarily 
it was "written around" 

Analvsis 

restrictive of competition because 
Motorola's radio. 

In a brand name or equal procurement, when a specified 
salient characteristic is a precise performance feature 
such as operatins ranqes, speed, or sensitivity, an offered 
"eaual" nroduct must meet that precise requirement. Sohu, - Inc., El-199551, Mar. 18, 1981, 81-1 CPD II 207. Yere, GE's 
descriptive literature for its radios indicated a frequency 
ranqe o €  between 138  YPz to 174 M Y z ,  clearlv less ranqe 
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than the 136 to 174 MHz specified in the IFB. Thus, the 
aqencv was required to reject GE's bid as nonresponsive. 
Jarrett S. RlankenshiD Co.,  R-213294 -- et al., Apr. 2, 1984, 
8A-1 CPn II 370. Tn arquins for an award despite the 
failure to offer radios with the soecified frequency ranqe, 
in effect GF is seekins a waiver of a salient character- 
istic. This is not within the discretion of the contract- 
inq officer, Scanrav Porp., R-215275, Sept, 17, 1984, 84-2 
rpr) 71 299, since a waiver would be unfair not only tr3 
rYotorola, btlt to other vendors who may not have bid because 
their equipment also does not meet the frequency ranqe 
requirement as stated. Tn this connection, we note that 
the record shows that the aqency had five vendors on its 
bidder's list vet received only two bids. 

Rather than reject GF's bid and award a contract to 
Motorola, the second lowest bidder, the aqency determined 
that the solicitation was defective for the reasons set 
forth ahove. The aqency also suqqested, t h o u a h  it does not 
apnear that it ever oxpwsslv determined, that Motorola's 
hid a1-w may 5ave been nonresDonsive. We need not consider 
the resnonsiveness of Motorola's b i d ,  however, since we 
conclude that the reasons cited by the aqencv supoort the 
cancellation o f  the TFR. 

The requlations nrovi.de that the preservation o f  tho 
inteqritv of t h e  competitive biddinq system requires that 
after bid oneninq award must be made to the responsible 
bidder with the lowest responsive bid, unless there is a 
comnellins reason to reject all bids and cancel the 
solicitation. V q Q  6 14.404-1(a)(l). rontractinq offi- 
cials have broad discretion to decide whether or not 
cornpellincl circ~imstances iustifyinq cancellation exist 
and our review is limited to considerinq the reasonable- 
ness o f  the exercise of that discretion. Midwest Holdins 
corn.--Reconsideration, R-219926.2, Nov. 13, 1955, 8 5 - 2  
C P ~  i r  5 4 /  . Tnadeauate or ambiquous saecifications is one 
basis on which a contractinq officer may determine to 
cancel an IFR after bid opening, FL\R C 14.404-1(~)(1), but 
that alone does n9t justify cancellation when award to the 
l o w ,  responsive bidder nevertheless would satisfy the needs 
of the aqency, and no other bidder would be orejudiced. 
Richard H o f f m a n  Corn., R-212775.2, nec. 7, 1983, 83-2 CIPD 
(1 656. Cancellation of an IFR is also justified when it 
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appears that the qovernment has overstated its needs and 
that its needs can be satisfied bv less exDensive articles 
differins from that for which bids were invited. F A R  
c 1 4 . 4 n 4 - 1 ( ~ ) ( 5 ) :  R.J. Mack So,, R-219359 et al., Auq. 1 5 ,  
1 9 8 5 ,  85-2  C'PD (1 175. Indeed, we have said that overstate- 
ment of the qovernment's needs is a material solicitation 
deficiencv reauirinq cancellation of an I F B  and a resolici- 
tation. West Alabama Remodelinq, Tnc., R-220574, nec. 26, 
1985, 95-2 CPT) (1 718,  

We believe the aqencv's specification of a frequency 
ranue in excess of its actual needs constituted a compel- 
linq reason to cancel the solicitation, narticularlv since 
the overstated reauirement resulted in one of the two 
bids received beinq nonresoonsive and mav have caused other 
potential bidders n o t  to compete. Tn these circumstances, 
award under the IFR notwithstandinq the Overstated require- 
ments would not be DroDer since other bidders and Dotential 
bidders clearly would be prejudiced. Tn liqht of our con- 
clusion that the agency had a proDer basis fgr cancella- 
tion, we need not consider whether the other reasons 
advanced h the aqency actually suDport its determination 

nec. 4, 19z4, 84-2 CDD ff 619. A l s o  for  the same reason, 
Motorola's protest of the resolicitation is without merit. 

to cancel. T / Military Base Manauement, Tnc., R-216309, 

The nrotests are denied. 

General Counsel 

We note that althouclh the aqency said that the 8-hour 
battery life requirement was overstated and that the 
estimated use ratios were inaccurate, these rxovisions 
remain the same in the new solicitation, as amended. 




